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Dear Commissioner: 



On April 20, 2010, the United States Patent Office mailed a dismissal to the Patentee's 
Request for Recalculation of Patent Term Adjustment in view of Wyeth (the "Request") for the 
above referenced case. In particular, the Request was deemed ineligible for consideration. The 
Patentee respectfully asserts that the dismissal for ineligibility was improper and requests that the 
Request be granted and the patent term adjustment for the above referenced case be recalculated 
in view of Wyeth . 
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ARGUMENT 

The dismissal stated that the Request was deemed ineligible for consideration because 
of one or more reasons given in a list of seven reasons (A) through (G). As will be discussed 
below, none of the listed reasons applies to the Request, and therefore, the dismissal of the 
Request was improper. Each of the seven reasons will be discussed in further detail below. 

(A) . The patent for which PTA recalculation is requested is either a design or reissue application 
or is a reexamination proceeding. 

Application 10/688,537 is a utility application, and therefore because the patent for which PTA 
recalculation is requested is not a design, reissue, or a reexamination proceeding, reason (A) is 
inapplicable to the Request. 

(B) . The patent for which PTA recalculation is requested resulted from a utility or plant 
application filed under 35 USC 111(a) before May 29, 2000 and no CPA filed in the application 
on/after May 29, 2000. 

Application 10/688,537 was filed on September 23, 2003, and therefore was not filed before 
May 29, 2000. Thus, reason (B) is inapplicable to the Request. 

(C) . The patent for which PTA recalculation is requested resulted from an international 
application in which the international filing date was before May 29, 2000 and no CPA filed in 
the application on/after May 29, 2000. 

Application 10/688,573 did not result from an international application that was filed before May 
29, 2000. Thus, reason (C) is inapplicable to the Request. 
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(D) . The patent for which PTA recalculation is requested issued on/after March 2, 2010. 

Application 10/688,573 issued as US Patent No. 7,658,987 on February 9, 2010, and therefore, 
did not issue on/after March 2, 2010. Thus, reason (D) is inapplicable to the Request. 

(E) . The Request for Recalculation was filed more than 180 days after the grant date of the 
patent and the request was not filed within two months of a dismissal of a request for 
reconsideration of the patent term under 37 CFG 1.705(d). 

The Request for Recalculation was filed on February 8, 2010, which is not more than 180 days 
after the grant date of the patent. Moreover, a request for reconsideration of the patent term 
under 37 CFR 1.705(d) was never filed in the above cited case. Therefore, reason (E) is 
inapplicable to the Request. 

(F) . The Request for Recalculation is not solely limited to USPTO pre-Wyeth interpretation of 35 
USC 154(b)(2)(A). 

The Request for Recalculation was filed using USPTO form PTO/SB/131 entitled "Request for 
Recalculation of Patent Term Adjustment In View of Wyeth." Form PTO/SB/131 specifically 
states that "the patentee's sole basis for requesting the recalculation is the USPTO' s pre-Wyeth 
interpretation of 35 USC 154(b)(2)(A)." Therefore, reason (F) is inapplicable to the Request. 

(G) . A civil action was filed pursuant to 35 USC 154(b)(4)(A) concerning the same patent at 
issue in this request. 

A civil action was never filed pursuant to 35 USC 154(b)(4)(A) with respect to the above 
mentioned case. Therefore, reason (G) is inapplicable. 
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CONCLUSION 

In view of the foregoing, the dismissal of the Request was improper because none of 
the stated reasons that would deem the Request ineligible applies to the Request filed with 
respect to this case. Therefore, because the dismissal of the Request was improper, Patentee 
respectfully requests that the Request for Recalculation of Patent Term Adjustment in View of 
Wyeth be granted and for a recalculation determination to be made. 

Dated this 19th day of May, 2010. 

Respectfully submitted, 

/Kelly Preece/ Reg. # 55550 

KELLY R. PREECE 
Registration No. 55,550 
Attorney for Applicant 
Telephone No. 801.533.9800 
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